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Privacy Right of Action will fill a gap

The NSW Privacy Commissioner has welcomed the proposal
 by the NSW Law Reform Commission for a private right of action, which would allow individuals to sue for invasion of privacy.

“A private right of action for privacy invasion would fill a significant gap in the privacy protection framework, and provide greater certainty,” said the Commissioner, Judge Ken Taylor.

While there have been decisions by intermediate courts in Australia finding breaches of privacy under common law, neither the High Court nor State superior courts have yet definitively defined a right to privacy. 

“A statutory privacy right of action would complement information privacy laws, which do not address all forms of privacy intrusion,” said Judge Taylor.

The Australian Law Reform Commission recommended a statutory cause of action in its 2008 Privacy Report.  The NSW Commission has now advanced the debate, proposing a simple and easily understood cause of action, which balances protection of privacy with other important public interests, including freedom of expression by media organisations.

The Commissioner noted that: “Contrary to some reports, the NSW proposal would not result in awards of damages for mere annoyance or anxiety.”  He explained: “The courts would be required to take into account whether the privacy intrusion was ‘offensive to a reasonable person of ordinary sensibilities’ and a defendant’s action would have to be at least negligent.”

“The NSW Commission’s proposals provide a workable model which should now be the benchmark for development of a uniform national approach,” said Judge Taylor. 

Contact:  Ms Nicole Gibbs-Steele, Office of the NSW Privacy Commissioner, Telephone: 8688 8583
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